
STATE OF NEW YORK

STATE TAX COMMISSION

fn  the Mat ter  of  the Pet i t ion
o f

Brady Secur i ty  & Real ty  Corporat ion

for  Redet .erminat ion of  a Def ic iency or  a Revis ion
of  a Determinat . ion or  a Refund of  Corporat ion
Franchise Tax under Ar t ic le  94 of  the Tax Law for
the  Yea r  7975 .

AT'FIDAVIT OF MAIIING

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that he is an
employee of the Department.  of  Taxat ion and Finance, over 18 years of age, and
that on the 10th day of January, 1983, he served the within not ice of Decision
by cert i f ied mai l  upon Brady Securi ty & Realty Corporat ion, the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Brady Securi ty & Realty Corporat ion
522 F i f th  Ave.  ,  13 th  F l .
New York, NY 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusi-ve care and custody of
the united states Postal  service within the state of New york.

That deponent further says that.  the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me th is
o f  Janua ry ,  1983 .Oth day

glil!,PUP,suAl{r ro TAX ;;i4rSECTION 1?4



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 10, 7983

Brady Securi ty & Realty Corporat ion
522 F i fLh  Ave. ,  13rh  F I .
New York, NY 10036

Gentlemen:

PIease Lake not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Comrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
A1bany, New York 12227
Phone l l  (518) 457-2070

Very truly yours,

S?ATE TAX COMMISSION

cc:  Pet i t . ioner r  s  Representa t ive
George J. Noumair
Idhitman & Ransom
522 Fif th Ave.
New York, NY 10036
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

Brady Securi ty & Realty

Pet i t ion

Corporat ion
AT'FIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9A of the Tax law for
the  Year  7976.

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that he is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 10th day of January, 1983, he served the within not ice of Decision
by cert i f ied mai l  upon George J. Noumair the representat. ive of the pet i t ioner
in Lhe within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

George J,  Noumair
Whitman & Ransom
522  F i f t h  Ave .
New York,  NY 10036

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of
the uni ted sLates Posta l  serv i -ce wi th in the state of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive
of  the pet i t ioner  here in and that  the address set  for th on said wrapper is  the
last  known address of  the representat ive of  the pet i t ioner .

Sworn to before me this
10th day of January, 1983.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

BRADY SECURITY & REAITY CORPOMTION

for Redetermination of a Deficiency or for
Refund of Franchise Tax on Business Corporations
under Article 9-A of the Tax law for the Year
1976.

DEC]SION

Pet.itioner, Brady Security & Rea1ty Corporation, 522 Fifth Avenue, New

York, New York 10036, f i led a petit ion for redetermination of a deficiency or

for refund of franchise tax on business corporations under Art icle 9-A of the

Tax Law for  the year  1976 (F i te  No.  28529) .

A formal hearing was held before Doris Steinhardt, Hearing Off icer, at the

offices of the State Tax Commission, Two l{orld Trade CenLer, New York, New

York,  on January 20,1981 at  9 :30 A.M.  Pet i t ioner  appeared by Whi tman &

Ransom, Esqs.  (George J.  Nournai r ,  Esq.  and Gera ld D.  Groden,  Esq. ,  o f  counsel ) .

The Audit Division appeared by Ralph J. Vecchio, Esq. (Abraham Schwartz, Esq.,

o f  counsel ) .

ISSIIES

I. I{trether the gain from the sale of petit ioner's real property located

in New Jersey is includable in petit ioner's New York business income for 1976.

II.  Whether the gain from such sale is includable in the denominator of

the receipts  factor  o f  pet i t ionerrs  bus iness a l locat ion percentage.

III .  hlhether the New Jersey property should be included in the property

factor of the business al location percentage at fair market value or at cost.
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IV. ! ' lhether interest income received by pet i t ioner on loans to stockholders

should be excluded from pet i t ioner 's New York income or al ternat ively,  should

be included only in the denominator of the receipts factor of the business

a l loca t ion  percentage.

FINDINGS OF FACT

1.  0n  October  72 ,  1979,  the  Aud i t  D iv is ion  issued to  pe t i t ioner ,  Brady

Securi ty & Realty Corporat ion, a Not ice of Def ic iency assert ing addit ional

franchise taxes due under Art ic le 9-A of the Tax Law for the vear 1976 in the

amount  o f  $8  1622.00 ,  p lus  in te res t  thereon.

2. Pet i t ioner is a Delaware corporat ion, the business of which is tr i fo ld:

pet. i t ioner owns approximately 4r500 cont inguous acres in New Jersey, a port ion

of which i t  leases as resident ial  propert ies and the renainder of which i t .

act ively farms; pet i t . ioner manages a marketable securi t ies port fol io l  and,

pet i t ioner manages royalty interests in oi l  and gas propert ies si tuated in

Texas .

3. The farming and leasing operat ion has i ts own off ice on the farm, from

which the farm manager supervises such operaLion and the employees. Double

entry sets of books of account for rentals and the farming are maintained in

the New Jersey off ice by a bookkeeper/accounLant.  The operat ion retains a New

Jersey lawyer and has New Jersey bank accounts.

4. From i ts rented off ice in New York City,  pet i t ioner manages i ts

securi t ies port fol io,  i ts indirect investments made through securi t ies partner-

ships and i ts royalty interests.  Pet i t ioner receives i ts earned dividends and

interest at  that.  of f ice.
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5. Pet i t ioner 's New Jersey employees do not perform any dut ies in connect ion

with the investment and royalty act iv i t ies. , [ ts New York employees do not

perform any dut ies in connect ion with the rea.L estate operat ion, except for

those account ing procedures directed toward the nett ing and consol idat ion of

f igures  fo r  the  corpora t ion .

6 .  Dur ing  1976,  the  owners  o f  a  fa rm ad. jo in ing  tha t  o f  pe t i t ioner  expressed

in te res t  in  purchas ing  approx imate ly  500 acres  f rom pet i t ioner .  The sa le  was

consummated in  tha t  year ,  a t  a  p r ice  o f  approx imate ly  $1 ,5001000 and a  ga in  to

pet i t ioner  o f  $571,477 .  0n  i t s  !976 f ranch ise  tax  repor t ,  pe t i t ioner  t rea ted

the  ga in  as  inves tment  income;  pe t i t ioner 's  pos i t ion  in  th is  p roceed ing  is

that such gain is not taxable in New York. The Audit  Divis ion considered the

ga in  as  bus iness  income sub jec t  to  the  bus iness  a l loca t ion  fo rmula .

7  .  In  the  ear ly  1970rs ,  independent  appra isers  conducted  an  appra isa l  o f

pet i t ioner 's farm, pursuant to a contracL with the Internal Revenue Service.

After such appraisal ,  and conferences between pet i t . ioner and the Service, a

va lua t ion  o f  approx imate ly  $12,000,000 was g iven to  the  land.  Another  appra isa l

was conducted  in  1974;  the  marke t  va lue  o f  the  fa rm,  as  o f  March  28 ,  1972,  was

es tab l i shed,  in  the  op in ion  o f  the  appra isers ,  a t  $14,800,000.  (Both  appra isa ls

were  thus  pr io r  to  the  sa le ,  re fe r red  to  in  F ind ing  o f  Fac t  "6 t t . )

B .  In  ca lcu la t ing  i t s  bus iness  a l loca t ion  percentage fo r  7976,  pe t i t ioner

u t . i l i zed  the  cos t  o f  i t s  New Jersey  rea l  p roper ty  ($1 ,049,879)  in  comput ing

the  proper ty  fac to r .  Pe t i t ioner 's  books  and records  a lso  re f lec ted  sa id  rea l

properLy at "book value".  However,  pet i t ioner current ly maintains that for

purposes of computing the business al locat ion percentage, the property should

be included therein at i ts fair  market value.
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9. Pet i t ioner had interest income, reLurned as t tmiscel laneous income" of

$56,000 on i ts 7976 rcport ,  pr incipal ly earned upon loans to shareholders most

of whom resided outside New York. The loans were made from pet i t ioner 's New

Jersey off ice and repayments were made to that of f ice.

10. A11 of the proposed f indings of fact submitted by pet i t ioner have been

adopted by the Commission, with the except ion of Paragraphs 3, 5 and 9, which

f indings state that the diverse operat ions of pet i t ioner are completely dist inct

and separate from each other,  and are conclusory in nature.

CONCTUSIONS OF LAW

A. That subdivis ion (9) of sect ion 208 of the Tax law def ines ent i . re net

income as "total  net income from al l  sources, which shal l  be presumably the

same as the entire taxable i-ncome which the t.axpayer is required to report to

the  Un i ted  Sta tes  t reasury  depar tment . . . " .  To  ar r i ve  a t  the  percentage o f

business income to be al located to New York, the statutory formula provides

that property,  business receipts and payrol l  are to be taken into account.

S e c t i o n  2 1 0 . 3 ( a ) .

B. That by i ts requests (a) to exclude the gain from the sale of i ts

New Jersey property from i ts business j -ncome, and (b) to include the receipt

from the sale in the denominator of the receipts factor of the business

al locat ion formula, pet i t ioner has cal led upon the State Tax Commission to

exercise the discret ionary power conferred by subdivis ion (8) of sect ion 210

to resort  to a method other than the statutory three-factor fornula to effect

a fair  and proper al locat ion of pet i t ioner 's income reasonably attr ibutable to

th is  s ta te .
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Where pet i t ioner has consistent ly included the receipts and expenses

attr ibutable t .o i ts New Jersey operat ion in computing ent ire net income and

has consistent. ly included the property,  receipts and wages pertaining thereto

in the business al locat ion formula, there is no inequity in requir ing inclusion

in  the  tax  base o f  the  ga in  on  the  sa le  o f  a  por t ion  o f  the  New Jersey  proper ty .

Mat te r  o f  Genera l  Foods Corpora t ion ,  S ta le  Tax  Commiss ion ,  June 18 ,  7973.

Further,  pet i t ioner neglected to request the permission of this

Commiss ion  to  a l te r  i t s  bus iness  a l loca t ion  fo rmula ,  a  p rerequ is i te  spec i f i ca l l y

se t  fo r th  in  20  NYCRR 4-6 .1(c ) .  I t  may no t ,  there fore ,  re t roac t ive ly  seek

separat.e account ing as to i ts New York and New Jersey operat ions. Cf.  Matter

o f  C a r t e r - W a l l a c e ,  f n c . ,  S t a t e  T a x  C o m m i s s i o n ,  J u n e  5 ,  1 9 8 1 .

Pet i t ioner  may,  however ,  ad jus t  i t s  bus iness  a l loca t ion  percentage

to include the gain from the sale in the denominator of the receipts factor.

Mat te r  o f  Genera l  Foods Corpora t ion ,  supra ;  Mat te r  o f  Amer ican- i {es t  A f r i can

l ine ,  fnc . ,  S ta te  Tax  Commiss ion ,  January  10 ,  7967.

C.  That  pe t i t ioner  repor ted  i t s  asse t .s  on  Schedu le  E ,  Computa t ion  and

Al loca t ion  o f  Cap i ta l ,  and on  Schedu le  G,  Bus iness  A l loca t ion ,  a t  book  va lue ,

cons is ten t  w i th  Schedu le  L ,  Ba lance Sheets ,  o f  i t s  1976 federa l  corpora t ion

income tax return. I t  rnay not therefore return only one of i ts assets, the

Nevr  Jersey  proper ty ,  a t  fa i r  marke t  va lue .  20  NYCRR 4-3 .1(b) ;  Mat te r  o f

Aero je t -Genera l  Corpora t ion ,  S ta te  Tax  Commiss ion ,  Ju Iy  7 ,  1980.

D.  That  pe t i t ioner  has  demonst ra ted  no  spec ia l  reason fo r  the

the  Commiss ion ts  d isc re t ion  to  exc lude in te res t  pa id  on  loans  f rom

income.

e x e r c i s e  o f

pe t i t ioner r  s
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The evidence does not disclose whether the loans were evidenced by

notes or were on open account.  However,  s ince they were made from, managed

by and payable at Lhe New Jersey farm off ice, they were not business receipts

a l locab le  to  New York .

184 N.Y.  275,  a f fd , .  208

C a m p b e l l ,  1 3 8  N . Y .  5 4 3 ;

( 3 d  D e p t .  ) .

C f .  2 0  N Y C R R  4 - 4 . 2  e t  s e q . l  P e o p l e  e x  r e l .  B u r k e  v .  W e l l s ,

U . S .  1 4 ;  P e o p l e  e x  r e l .  E d i s o n  E l e c t r i c  L i g h t  C o .  v .

P e o p l e  e x  r e l .  W i l l i a m s  C o .  v .  S o h m e r ,  1 5 1  A . D .  7 6 4

E.  That  the  pe t i t ion  o f  Brady  Secur i ty  &  Rea l ty  Corpora t ion  is  g ran ted  to

the extent indicated in Conclusion of Law "B";  that the Not ice of Def ic iency

issued October  12 ,  1979 is  to  be  mod i f ied  accord ing ly ;  and tha t  except  as  so

modi f ied ,  the  de f ic iency  is  in  a l l  o ther  respec ts  sus ta ined.

DATED: Albany, New York

JAN 1 0 1983
ft"n

I

COMMISSION


